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Outline for today’s discussion
1) This presentation’s timeliness

2) Parent Plus loan background

3) Today’s Hypothetical

4) FC 910  (community is liable for debt)

A. Lezine v. Security Pacific Financial (reimbursement 
possible)

5) Different statutes that may result in unequal division of parental loan student 

A. FC §2625

B. FC §2602

C. FC §1100 (b)

D. FC §1100 (e)
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“Parent education loans can ruin your retirement” 

– August 10, 2015, Time.com

“Parents trying to avoid the legacy of student debt” 

–August 25, 2015, The Dallas Morning News 

“Parent PLUS loans and student loan cosigning: Just say no” 

–April 2, 2015, Investment News

“Student Loan Debt: Parents Over 60 Are Fastest 

Growing Debtors” –November 12, 2012, Huffington Post

“How Much Student Loan Debt Should Parents Take 

On?” –July 31, 2015, Huffington Post

“They tell me my parent PLUS loans are not eligible 

for help” –January 28, 2015, Huffington Post
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Parent Plus loan

1) Application Process 

- Student completes FAFSA

- Master Promissory Note signed by a single parent 

- Credit check performed and borrower must show no adverse history

2) Who is liable?

- Mom and Dad, not the student are liable 

- There really is no “co-signor.” The parent takes out the PLUS 

loan, not the student

- Default rates have tripled in recent years but remain lower than 

other loan types

- Not dischargeable in bankruptcy
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Today’s Hypothetical:

graduated high school, Wife decided to obtain a parent 

PLUS Loan for the child to attend college (child destroyed her credit 

to feed her cough syrup addiction). Wife signed for the parent PLUS 

Loan docs over Husband’s strenuous objection. There are e-mails 

between the parties where it is clear that Husband doesn’t want Wife to 

sign the documents and says he will not be responsible. This is what 

leads to their dissolution.

Husband and Wife married. When their child finally
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FC §910

“(a) Except as otherwise expressly provided by statute, the 

community estate is liable for a debt incurred by either spouse 

before or during marriage, regardless of which spouse has the 

management and control of the property and regardless of 

whether one or both spouses are parties to the debt or to a 

judgment for the debt.”
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Lezine v. Secuirty Pacific Financial 

“[T]he liability of community property is not limited to debts 
incurred for the benefit of the community, but extends to debts 
incurred by one spouse alone exclusively for his or her own 
personal benefit.

Although a spouse may be required to 
reimburse the community for the misuse of 
community assets (FC §§ 1101, 2602; 
Czapar; Lister.)

the community estate remains liable to third party 
creditors for any debts incurred as a result of such misuse of 
assets.” 
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4 Theories Matrix  

FC §2602 (Misappropriation) FC §2625 (Loan is a separate debts) Code §1100 (b) (Personal

property gift prohibited)

IRMO Schultz (1980)

(H failed to give proper address NO)

IRMO Moore (1980)

(H bought alcohol. Ct. never reached if 

it was misappropriation  NO)

IRMO Partridge (1990)

(H did not pay his business taxes NO)

IRMO Economou (1990)

(H secreted millions $ to Greece YES)

“The misappropriation cases defy rigid 

analysis or classification, as the 

determination is made on a case-by case 

basis.” Cal. Practice Guide: Family Law 

(TRG 1988) § 8:220, p. 8–177

IRMO Mahone (1981)

(H bought an airplane in contemplation of 

divorce YES)

IRMO Sitt (1983)

(W incurred a attorney’s fees from her 

embezzlement/intentional tort YES)

IRMO Munguia (1983)

(H spent funds on a private investigator to 

locate the children on W in Germany YES)

IRMO Cairo (1988)

(H’s credit card debt from gambling YES)

IRMO Bell  (1996)

(Palm Springs embezzlement, YES even 

though benefited community)

Civil Code § 14: “The words ‘personal 

property’ include money, goods, chattels, 

things in action, and evidences of debt”

Knego v. Grover 

(Funds obtained from CP loan are 

personal property)

IRMO Stephenson

There is no exception under 1100 for 

personal property gifts to one’s children 

without consent.  
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Theories Matrix Cont…

FC § 1100 (e) Mismanagement

IRMO Lister (1984) 

(H mismanaged the community when he paid 

off a premarital debt that may not have existed)

IRMO Czapar (1991)

(H mismanaged the community when he 

bought his girlfriend a Porsche)
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FC §2602 (Misappropriation)

“As an additional award or offset 

against existing property, the court 

may award, from a party's share, the 

amount the court determines to have 

been deliberately misappropriated by 

the party to the exclusion of the 

interest of the other party in the 

community estate.
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IRMO Schultz (1980)

1) Husband gave wrong address to municipal 

court

2) Default taken by creditor

3) Trial court found deliberate 

misappropriation

4) Appellate court reversed 

5) Mere negligence does not constitute 

“calculated thievery”
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IRMO Economou (1990)

1) Husband took and secreted six-million dollars in 

assets to Greece

2) He failed to disclose

3) Deliberate misappropriation statute utilized instead of 

fid. duty

4) Trial court found deliberate misappropriation and 

affirmed on appeal
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Where does our hypo fit?

Shultz 

(Negligence)

Economou

(Secreted assets to Greece)

Our student loan hypo?
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FC §2625 (Separate debts)

“. . .all separate debts, including those 

debts incurred by a spouse during 

marriage and before the date of 

separation that were not incurred for 

the benefit of the community, shall be 

confirmed without offset to the 

spouse who incurred the debt.”
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IRMO Mahone (1981)

1) Wife received a gift 

2) Husband bought an airplane same year as 

separation with gift as collateral (defaulted)

3) Wife enjoyed the airplane and did not object. 

Trial court found SP debt

4) Husband bought the plane in “anticipation of 

divorce”

5) Court of appeal affirmed 
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1) Wife ran off to Germany to see her 

boyfriend 

2) She also feared Husband

3) Husband hired a private investigator 

to find the Wife and the kids 

4) Private investigator debt was 

“unrelated to the community”

IRMO Munguia (1983)
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IRMO Cairo (1988)

1) Husband used incurred debts on 

credit cards 

2) Wife noticed the increasing 

balances and questioned Husband

3) Husband stated he gambled the $

4) Husband did not use the cards to 

provide living expenses

5) Appellate court affirmed the debts 

were his SP.
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Where does our hypo fit?

Mahone

(anticipation of divorce) Cairo (gambling) Munguia (investigator)

Our student loan hypo
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FC § 1100 (Personal prop. gift)

(b) A spouse may not make a gift of community personal 

property, or dispose of community personal property for less

than fair and reasonable value, without the written

consent of the other spouse. This subdivision 

does not apply to gifts mutually given by 

both spouses to third parties and to gifts 

given by one spouse to the other spouse.
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Cash loan proceeds = personal property

Civil Code § 14

. . . 3. The words “personal property” include money, goods, 

chattels, things in action, and evidences of debt

Knego v. Grover (1962) 

Funds obtained from a CP loan are personal property 

IRMO Stephenson (1984); IRMO Stallworth (1987)

Gifts to children are not exempt from the consent requirement
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Less than fair and reasonable value?

Adequacy of consideration: FC §1100(b) applies when community 

personal property is transferred for anything less than “fair and 

reasonable consideration.” This means consideration of substantially 

equal value. [Fam.C. §1100(b)]   

Hogoboom & King, Cal. Practice Guide: Family Law (The Rutter Group

2015) Fiduciary Duties and Management and Control, ¶ 18:669, Ch. 8-C
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FC §1100 (e)

(e) Each spouse shall act with respect to the other spouse in 

the management and control of the community assets [ ] in 

accordance with the general rules governing fiduciary 

relationships . . . of persons having relationships of personal

confidence as specified in Section 721, . . . 

This duty includes the obligation to make 

full disclosure . . . and to provide equal 

access to all information . . .
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IRMO Lister (1991)

1) Husband sold  home to his cousin

2) Instead of cash, cousin paid off 20k of H’s premarital debt

3) Wife did not know

4) Husband mismanaged the community

5) The debt may not have existed or wife could have asserted 

SOL defense

Error: "debt" not found
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Waiver?

Waiver requires:

1) A voluntary act,

2) knowingly done,

3) with sufficient awareness of the relevant circumstances and 

likely consequences. 

4) Actual or constructive knowledge of the existence of the 

right to which the person is entitled. 

5) Shown by clear and convincing evidence

In re Marriage of Stephenson (1984) 162 Cal.App.3d 1057, 1072; Bush v. Rogers (1941) 42 Cal.App.2d 477, 481  
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Ratification?

Spreckels v. Spreckels

- No consent from Anna for her husband’s gifts to their 

children John and Adolph 

- The other Spreckles children tried to void the gift after Anna’s 

death for lack of consent

- Anna however ratified the gift while alive when she 

acknowledged the gifts in her will

Ratification requires a writing - In re Marriage of Stephenson
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FC §1101 (g) (h)
(g) Remedies for breach of the fiduciary duty by one spouse 

including those set out in section 721 and 1100 shall include . . 

. an award to the other spouse of 50 percent . . . of any asset [ ] 

transferred in breach of the fiduciary duty . . .

(h) Remedies for the breach of the fiduciary duty by one 

spouse, as set forth in sections 721 and 1100, when the breach 

falls within the ambit of [ ] Section 394 of the Civil Code shall 

include, but not be limited to, an award to the other spouse of 

100 percent . . . of any asset [ ] transferred in breach of the 

fiduciary duty. 27



Who is assigned the debt? 

Wife?

If the court assigns the debt to 

Wife, then Wife has sole 

responsibility and creditors 

may come after her only. 

(Fam. Code § 916 (a)(1).)

See also Lezine case

Husband?

If the court assigns the debt to 

Husband, then both parties are 

liable to creditors. (Fam. Code §

916 (a)(2) & (3); Lezine.)

Note: If Wife was compelled to 

satisfy to the debt, she would 

have a right to reimbursement

Fam. Code § 916 (b); Lezine.)

28



Conclusion
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What is a PLUS Loan parent?
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A fool with a pen.
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